in many forms of traditional music, the creation of new compositions and arrangements plays a key role in maintaining the 'living tradition'. 12 My focus in this chapter is on forms of secular traditional music in Europe and North America, especially Irish instrumental dance music (e.g. jigs and reels) and African-American blues and jazz music (e.g. the 12-bar blues progression). 13 What marks out these traditional forms of music from popular or 'pop industry' music is the style of composition and performance. Traditional songs and melodies tend to follow accepted patterns, often in line with specific dance steps. Jigs are usually comprised of two or three musical parts, played repeatedly in 6/8 or 9/8 time, while reels are played in 4/4. 14 12-bar blues songs are often played in 4/4 or 3/4 and tend to feature a minor-based scale played over major chords. 15 New compositions that enter the tradition usually feature familiar rhythms and musical phrases.
Where authorship is observable it is often viewed along a 'chain' of musicians who have added their own creativity and variations to an existing tune. If a musician performs or records an evocative variation of an old Irish reel it can lead to the musician's name becoming attached to the tune (e.g. 'Joe Cooley's Reel' -associated with the playing of the Irish accordion player Joe Cooley); similarly, a blues or jazz musician's adaptation of an existing song can become famous, and perhaps even definitive, within the tradition e.g. 'Mississippi' John Hurt's version of 'Frankie and Albert').
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What makes traditional music an interesting topic for scholars of intellectual property is that the authorship and performance of traditional music does not neatly correspond to the 12 McDonagh, supra note 2. authorship did not occur in traditional music until the commercial 'folk boom' in the 1960s;
and even then, collective ideals remained strong in many areas of traditional music, and persist to this day.
International Conventions
In addition to UK common law and legislative developments, the development of music copyright in the centuries since Bach v Longman has been shaped by enactments at the international level. 35 Key here is the Berne Convention of 1886, which has been adopted by much of the global community and which provides an international framework for copyright in relation to musical works. 36 Many of its standards also form part of the 1994 TRIPS agreement.
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Berne protects the 'musical composition with or without words' and 'dramatico- to define it. Similarly, the relevant US legislation does not provide a definition. 41 What this indicates is that legislative bodies, both national and international, accept that the terms 'music' and 'musical work' are inherently difficult to define (and/or that it is not necessary to define the terms strictly for copyright purposes). 42 Interestingly, as explored in this chapter, the UK courts have, over time, developed a rich and useful definition.
Defining the Musical Work -UK Case Law
The Imperial Copyright Act of 1911 brought the Berne Convention standards into UK law (as well as to the rest of the Empire, becoming the foundational copyright statute for nations as diverse as India, Israel and Ireland). further stated that it would be incorrect to 'single out the notes as uniquely significant for copyright purposes and to proceed to deny copyright to the other elements that make some 45 CDPA s 3(1). 
THE DISTINCTION BETWEEN THE COMPOSITION AND THE ARRANGEMENT UNDER COPYRIGHT
Of particular importance to discussions of traditional music and copyright is the distinction between the copyright in the musical composition and the copyright in a subsequent 'arrangement' of that composition. Under UK law a separate copyright can subsist in an arrangement of a composition as long as the arrangement is sufficiently original 59 and the requisite originality comes from the arranger. 60 The owner of the original copyright in the composition is not the owner of the new arrangement copyright, which vests in the arranger.
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In other words, copyright can recognise rights in multiple, original arrangements of the same composition. 64 Virtually any creative contribution to an existing tune or song will be sufficient for the arrangement to be protected. However, the effective use of this new arrangement copyright would be subject to licensing requirements because the copyright in the new arrangement does not replace or nullify the copyright in the underlying work. This means that an arranger of a copyright work must obtain a licence from the owner of the underlying copyright work in order to release the new arrangement because the right to make 'adaptations' is one of the rights of the copyright owner. 65 The only exception to this is if the new arrangement is based on a public domain work; if this is the case then the arranger will own the copyright in the arrangement, with no requirement to obtain a licence (though copyright only covers the original elements of the new arrangement -the underlying work remains in the public domain).
The conflict between these rights -the right of adaptation and the automatic protection of new original arrangements -has long been acknowledged. arrangement of a copyright composition can simultaneously be an 'original' work in its own right, and also an 'infringing' work with respect to the underlying copyright in the composition (unless it is properly licensed).
Authorship and Joint Authorship of Musical Arrangements
As noted earlier, an arranger can be the author of, and can own copyright in, an original arrangement of a public domain song/tune, though not the song/tune itself, which remains in the public domain. In theory, the arrangement copyright includes the right to object to 'sounda-like' records which mimic the particular arrangement. However, such cases can be difficult to prove.
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There have been a number of UK music copyright cases where a particular arrangement of a composition has been the subject of a legal dispute. For example, in both
Godfrey v Lees 70 and Beckingham v Hodgens
71 the disputes centred on the authorship of the specific copyright arrangements of existing songs. At the same time, courts have sometimes found it difficult to clarify the distinction between the underlying work and an arrangement, especially in joint authorship cases involving music. The nature of music performance as a group activity can lead to confusion over who is an author, and thus a copyright owner, and who is a mere performer, and thus not entitled to copyright protection. 66 Ricketson and Ginsburg, supra note 57. 67 Ricketson and Ginsburg, supra note 57 at 435. During the early 1980s, Kemp had written the lyrics, chords and basic melody to the song 'True', one of the group's biggest hits, and one of the works cited in the case. The key dispute over 'True' concerned its famous saxophone solo, which was performed on the recording by Steve Norman, a band member. The solo was significant -it lasted for 16 bars, approximately 9% of the song. Moreover, the melody of the solo was devised and improvised in the studio by Norman over the chords that Kemp presented to him. Despite Norman's creativity, the court took the view that Kemp was the 'author' and Norman was a mere 'performer'. Thus, it was held that the creation of the solo was not a 'significant and original contribution' to the work. Norman was left without a share in the copyright work.
As Arnold states, 'in assessing claims to co-authorship of musical works, the vital first step is for the court correctly to identify the work the subject of the claim to copyright and to distinguish it from any antecedent work'. 73 One of the reasons the Hadley judgment is problematic is that it is unclear as to whether the court considered the musical work, as The principle that Fisher highlights is that 'it will often be the case that a recorded piece of music created through performance is sufficiently original over any antecedent musical work to attract copyright'. 79 Again, this is not to say that the antecedent work will no longer have copyright protection; in fact, both works will have copyright protection, though as noted earlier, the owner of the subsequent or 'derivative' work will usually have to pay a licence fee for the use of the underlying, antecedent work. implied licences had been granted by the parties to each other over the prior 40-year period, and that these licences were only revoked once litigation between the parties commenced.
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This further underscores the significance of licensing to cases involving musical arrangements.
PROTECTING TRADITIONAL MUSIC UNDER COPYRIGHT-CAN THE LAW AID MUSICIANS TO FACILITATE THE TRADITIONAL PROCESS?
What cases such as Sawkins and Fisher demonstrate is that (i) the definitions of music and musical work under the CDPA are broad and encompassing; (ii) arrangements can be protected as separate musical works to the underlying work; and (iii) the low threshold of originality will often be satisfied by the creative act of the performer(s) under the terms of authorship/joint authorship. sharing and reciprocity continue is to license their works openly using an alternative licensing system. 88
How Alternative Licensing Systems Work
As Kelty states, alternative licensing systems 'rely on the existence of intellectual property to create and maintain the "commons" … even as they occupy a position of challenge or resistance to the dominant forms of intellectual property'. 89 Hence, alternative licensing systems do not attempt to break away completely from intellectual property, but instead they attempt to bend IP so that it can be tailored to suit individual or collective creators. As a result, a musician who records an arrangement of another musician's CC-licensed composition may breach this term.
There is a more fundamental reason to be sceptical of CC in the context of traditional music. As noted earlier, it is the informal social norms of sharing and reciprocity that are key to the processes of Irish traditional music. 115 A similar trait can be observed in other traditional contexts. 116 CC, by contrast, could have the effect of entrenching the primacy of individual property rights, and thus, formalising the system of free sharing that occurs within traditional music networks of, for example, Irish or North American fiddle players or jazz trumpet players. Here it is worth recalling the old adage that a 'leaky' copyright system works best.
system working well. 118 By contrast, encouraging the use of a new formal system of licensing may have unforeseen negative effects -it may even reduce the flexibility of 'free sharing' within the network. In other words, the informal, non-enforcement of copyright, which under traditional music is governed by flexible social norms, may become a formal, rigid system via alternative licensing. 119 Rather than facilitating 'open' culture, CC could lead to greater cultural 'commodification' by encouraging small-scale creators, many of whom have largely ignored IP in the past, to claim some formal rights over their works.
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It is also worth noting that CC, for all its grand aspirations, has only been a modest and uneven success. The iconic alternative licensing success stories have been communally created software and online knowledge projects such as Wikipedia, not CC-licensed creative works. With this realisation in mind, one conclusion to draw is that the type of licensed 'peer production' envisaged by Benkler may be more easily applicable in the context of software and web-based knowledge outlets than in other cultural contexts. 121 Perhaps it is also significant that software is a recorded product, and therefore susceptible to 'wrapping up' in licence terms, whereas music is essentially intangible, and for this reason perhaps less amenable to a pure licensing solution. In any event, for the reasons given, while CC should not be entirely ruled out as potentially useful to traditional musicians, neither should it be embraced wholeheartedly. Musicians should approach it cautiously, and if they do choose to avail themselves of it, carefully consider what uses they want their fellow musicians to make of their works.
CONCLUSION: REFLECTING ON THE IMPORTANCE OF THE NORMS OF SHARING AND RECIPROCITY
This chapter has demonstrated that copyright can, and does, protect works of traditional music, whether new compositions or original arrangements of traditional works. However, since traditional music emerges in the context of free sharing of songs and tunes, I have posited a key question: what would happen if these copyrights were enforced? The answer is that it would disrupt the practices of traditional musicians. As I have shown, arrangements of songs/tunes are crucial to traditional music in a wide range of contexts -including US blues 122 and jazz, 123 North American fiddle music, 124 and Irish traditional music. 125 If all arrangers of traditional music attempted to enforce their arrangements of traditional songs/tunes against others, it would severely affect the process of traditional music, which relies on free sharing. 126 At the same time, while the use of alternative licensing systems, such as CC, is an option for traditional musicians, it does not necessarily provide the optimum solution. The legal challenges of multi-jurisdictional licensing, and the problem of bring formal legal concerns to an environment that has thrived on informal sharing, mean that CC is far from being a panacea. In fact, taking inspiration from the work of Elinor Ostrom, I argue that where a collective resource is being shared successfully -as it is in many traditional music contexts -the law should be akin to a bystander, rather than an active player. 127 Ultimately, for traditional music to continue to thrive, the informal norms of sharing and reciprocity are what must be encouraged and maintained -not the cold formality of the law. 
